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Mis Devjeet Construction Co..
al{ zrf@a sr 3r4tr 3mi?r arias 3rcara mar at a sr m?er # 4f zrnfeff ft.:,

GfnfQ" -awqr 3f@)alt at 3r#ta zn uatrur 3her war a mar & [.:, .:,

Any person an aggrieved by this O~der-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

3TaGT arutarur 37laT :.:,

Revision application to Government of India:

(1) (#) (@) #tr3I era 3f@@zrr 1994 st err 3ra #a sav a mat a a # qara
mu cfi1" 3q-nr as qr uriaa h 3iiutrur 3razer 3rfr "fITTlcf, mra tRcfi"R, fctm~. m"Fcf

.:, .:,

fa=mar, itf #ifs, tac tr ±raca, viz a,e fear-1 100o I cfi1" ~ ~ ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zfe m Rt gr@ ah m k sa zrfG mar a fas# aisa zm Jla=lf cf>FF@cii "Jf <TI fcl:;-m
gisran a aw sisra iim sma mar i, zar fas#taisra zn sisru? a fa#r #rare
ii z fa#rsisraztma 4fur a zdrc it I.:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(n) sna ha fairzz z er ii fzfa m s znr m a fafur i 3var eyes
adm w3enc ra a Raz #m ii sit mna a az fa@rlg zm qr fzfa [

.:,
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if snTa #t Traer yeas #gar Ry uit spt #Re rt #t { th ha arr u<
'i:TRT ~ ~ m~· ~, 3Tlfrc;r m am ·qrmr err ~ -qx "lfT mer lf fc1ro~ (.=r.2) 1998

l':lNT 109 am~-~ ~ iTTI

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under. the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

4tr wnrar- yea (srftG) Para, 2oo1 afr # 3inf Raff{e qua in zg-o j t ufzii
, )fa sag uf smr )f faii#h mm # 9a per-arr ya or@a arr #t at-at
,Raif # mer Ura am2a fhzuu Reg4 Ur arr 4Tar • T qgrfhf # 3RflTTf mxr 35-~ if
~tifl" m ·:rmR m ~ m xn~ tt3TR-6 'c[@Ff ctr·~ 1fl" m.fr ~,

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order soi..Jght to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR--6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CE'A, 1944, under Major Head of Account. ·

01

(2) PR@qua sraa rr urf ica+a za v5 er q? zu srk in st TIT ffl 200/- ffl~
$t utg 3hi urzi ieraa v arr unrar "ITT ID 1000/- ctr 1:JJ"l~~ctr~ I .

I

The revision application shall be accompanied by a fee of Rs.200/~ where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

8tar zyca, #k{tr Unir yea vi hara ar@tr zmrznf@aur a uf 3r4lea:­
Appeal to Custom, Excise, & Service TaxAppellate Tribunal.

. (1) #ta Unlr gas 3ref1, 1944 ctr mxT 35-([r/35-~ si+sf-­
Under Sectio·n 35B/.35Eof CEA, 1944 an appeal lies to:-

0

(a)

(b)

(2)

affawl pcaim iif@a vtmmv zge,hra zyca gi aa sr4la irarv
at fa@ts 4)feat he iia i. 3. 3TR. • g, { fc4t at vi .

the special·tfonch of Custom, Excise &. Service Tax Appellate Tribunal of West Block
No.2, H.K. Pnram, New Delhi-1 in all matters relating to classification valuation and.

•.

\'.l®fclRsta~ 2 (1) cp 4al rgn srarar #t 3ft, arftal # fi" if xfrrr ~. ~
6Tar zyea gi hara ar9#ht nrzarf@our (Rrec) at fa2an 9f8at,narar i sit-20,
#ea <Rua qr4rus, ?qui Tar, 3Ir«Tard--380016.

To the west regional benph of C_ustc:ims, Excise & Service Tax Appellate Tribunal .
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

a4tr surer ca (3r4ta) aa8), 2oo1 at arr o3if yr zy-a Riff fh; 14
37fl4hi rrznf@aoj; 6t ·{ rfl a f@ls 3rah fr; ·Tg srrat t.a Raf fedui sn gee •
cBl" l=fflT, ~ cBl" l=fflT 3it amat rut.uifu; 5 al4uTa t cITrt xii1rq 1000/- ~.·~ ·
i?r!t I usqr zyca t i, an at l=fflT !. 31N WTT<TT Tarvii nT; 5 Garg zTT 50~·"ct"cp m "ITT
6I; 500o/- hr )mft @tft I Gisi saa gca at nir, ans st l=fflT 31N~ 7fllT~ xii1rq so
~<TT~"GlJKf t asiT; 1000o/- jlr ?urft ztfty cBl" ffl~-<ftix-el-< m .=wf ~



- -3-,-
' &;afk.affki a yrs a aiier t umrtl rs n#pips en # fa#l if 46Ra a. a k4as #t

~ WW cITT "ITT \ilID \'11@"~~~ ft~ f I . . '. . .

The appeal to the Appellate Tribµnal sball be filed. i□fq"i.iadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (onewhich at least should be accompanied by a fee of Rs. t,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty / demand / refund is upto 5.
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench ofany nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) ~ g 3mgr i a{ e om?ii arr sr t at re@a pr sit<gr # fg #)r cITT 'TRfFf .·~r a fan star al; gr qr.# std gy ft fa far ud arfan #a fg zrenRerf rftftz
=7rnf@raw tv or@a a4trar al v am2a fhar ura.&t

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the' aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt As the case may be, is
filled to avoi~ scriptoria work if ex.cising Rs. 1 lacs fee of Rs.100/- for each.
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0

(4)

(5)

(6)

urnrcru zyca!3re,fzu 197o zrm igitr#t rgqPr-4 a siasfa feafRa fag3ra 3la UTn rag zqerifenf Ruff hf@rant a smr # r@ta #l ya uf R s.6.5o tRf cITT "llllllclll ~
fea mm 3ht afegy

One copy of application or O.i.O. as the case may be, and the .order of the adjournment .
authority shall a court fee stamp of Rs.6.50 paise as pre.scribed under scheduled-f item·
of the_ court fee Act, 1975 as amended.

a 3j iaf@eimat a,ht fiiaruav at Rail #t ait 'lfl" urR 3TfcITTlffi fcm:rT \iflm % "Gil"~~.
h4tr Ila zyca vi hara a7fl4hr nrznf@raw (raff@) fr, 1so2 ff@a&1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise.& Service Tax Appellate Tribunal (Procedure) Rules, 198i.

ft zgca, hr surer yeas vi aia arq#tu mrn@raUr (free), # sf 3r4titma
a{carcir(Demand) gd isPenalty) pl 1o% qa srmal 3@art& 1 zraifa, 3rfraarr qaGm 1o#ls
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

~~~~3-iR 00 cfi{~ 3Tc'filTc,, ~r@:rc;r~"~~~"{Duty Demanded) -
3.· ·

(i) (Siiction)m 11D~~fmAft=r~;
(ii) fznraarhc+dz3fz#rdf@r;
(iii) acid2feefrita fer 6aGaar2zrr@.

e> zrsqasir 'irart' art q4sa #stam#,arr' iRr asafvqfsraa·fer=re.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellat~ Commissionbr would have to be pre-deposited. U may be noted that the

· pre..,deposit is a mandatory condition :forfiling appeal before CESTAT.-{Section 35 C (2A)
and 35 F of the: Central Excise Act, ·1944, Section 83 & Section 86 of the Finance Act, .1994) . .

Under Central Excise andiService Tax, "Duty demanded" shall include:
(i) · : amount determined under Section 11 D;
(ii) amount of err,oneous Ce'nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z wcaaf ii ,s sr2r # .gfc:r 3r4hr if@eraswr #mar 5ii eyer 3t1rclT ~Tt><n m q0s faf@a t at air fa¢

·'iJV ~Tt><n t" 10% W@1if tR' ail rz aka zuz faala t as GtJs t" 1 Oo/o :ip@lil'. 'IR' cfi'r ~~~I.
3 3 . . . ; . . ! . .

In view of above, an appeal against this order shall lie before the Tribunal onpayment of 10%
of the duty demanded where dutYi or duty and penalty are in dispute, or penalty, where.penalty
alone is in dispute." .:_ ....

±
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ORDER IN APPEAL

a local authority or a
construction, erection,
fitting out, repair,

M/s.. Devjeet Construction Co. (hereinafter referred to as

'appellant), situated at "SAHDEV" 18, Yogikrupa Society, Barwala Highway
Road, Dhandhuka, Ahmedabad-382460, holding Service Tax Registration
No. AEGPS6761QSD001 for providing" Works Contract Service, Construction

of Residential Complex Service, Construction Services other than residential

complex, including commercial/industrial building or civil structure and Legal
Consultancy Service, have filed the present appeal on 07.03.2017, against

the Order-in-Original number SD-04/REF-68/AK/2016-17 dated 05.01.2017
(hereinafter referred to as 'impugned order') passed by the Assistant
Commissioner, Service Tax, Division-IV, Ahmedabad (hereinafter referred to

as 'adjudicating authority'), rejecting the appellant's refund claim of

Rs.5,19,575/-, on the grounds of unjust enrichment.

2. The facts of the case, in brief, are that the appellant's tender for

construction of a Community Hall at Barwala was accepted by Barwala Nagar
Palika and for construction of Judicial Staff Quarters at Vijaynagar, (Dist.
S.K.) was accepted by the Executive Engineer, RB Division, Himmatnagar

(Dist. S.K.) . The contracts awarded to the appellant were for a civil
structure or any other original works meant predominantly for use other
than for commerce, industry or any other business or profession, by the
government. Vide Notification No. 06/2015-ST dtd.01.03.2015, the service
provided to the Government was made taxable w.e.f. 01.04.2015, and
therefore the appellant started paying Service Tax. However, vide entry No.
1(v) of the Notification No. 09/2016-ST dated 01.03.2016, the Notification

No. 25/2012-ST was amended, as indicated below :

"after entry 12, with effect from the IMarch, 2016, the following
entry shall be inserted, namely-
"124. Services provided to the Government,
governmental authority by way of
commssoning, installation, completion,
maintenance, renovation, or alteration of-
(b) a structure meant predominantly for use as (i) an
educational, (ii) a clinical, or(iii) an art or cultural establishment,
under a contract which had been entered into prior to the I"March,
2015 and on which appropriate stamp duty, where applicable, had
been paidprior to such date."

0

0

Accordingly, in view of this amendment, the appellant had sought the refund
of Rs.5,19,575/-, paid by them. The Adjudicating authority vide impugned
order sanctioned the Refund claim amount of Rs. 5,09,897/-, but ordered to

"~
1

credit the said amount to the Consumer Welfare Fund and rejected the , .:M
refund claim of a total amount of Rs. 9,678/-, which included Rs.950/-,
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.,:24$,
being interest on delayed payment ofService tax·and

i
Swachh Bharat Cess.

Rs.8,728/-, being

,

3. The appellant being aggrieved by the impugned order filed this appeal
on the grounds that (i) the adjudicating authority rejected the refund

application without following the principles of natural justice; (ii) the doctrine
of unjust enrichment is not applicable in this case; (iii) the refund of interest

paid on delayed payment of service tax is eligible to them; (iv) the refund of

Swachh Bharat Cess is eligible to them; and (v) interest is payable to them

for the delay beyond the prescribed time limit for sanctioning refund.

4. During the personal hearing, the appellant's authorized Chartered

Accountant appeared before me. They reiterated the grounds of appeal and
submitted a certificate from the Barwala Nagarpalika regarding non-payment
of Service tax to the appellant with regard to the construction work of

Community Hall. ·
O 5. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal. Memorandum and oral submissions made by the

appellants at the time of personal hearing.

6. The question to be decided is as to whether (i) unjust enrichment is

applicable in this claim; (ii) the refund of interest on delayed payment of
service tax arid Swachh Bharat Cess, has be rightly rejected; (iii) the

principles of natural justice have been flouted by the adjudicating authority;
and (iv) interest is payable to the appellant for the delay in sanctioining

refund.

0
7. I find that the issue of admissibility of refund has already been agreed

. by the adjudicating authority. As regards the applicability of unjust

enrichment in this refund claim, the appellant has to provide all the
documentary evidence in this regard before the adjudicating authority to·
arrive at a conclusion in this matter, to the satisfaction of the adjudicating

authority. The appellant's contention that a hearing had not been given to
them before rejecting the refund claim by the adjudicating authority is an

absolute denial of natural justice to the appellant. As regards the rejection of
refund in the impugned order of Rs. 950/-, being interest paid for delayed
payment of service tax is clearly and comprehensively covered in Section
11B of the Central Excise Act, 1944, and hence is set aside to that extent. As

regards the rejection of refund in the impugned order of Rs. 8,728/-, bejng
Swachh Bharat Cess, the sub-section (5) of Section 119 of Chapter VI of the

Finance Act, 2015, states that­
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"(5) The provisions of Chapter V of the Finance Act, 1994 and
the rules made thereunder,including those relating to refunds and

exemptions from tax, interest and imposition of penalty shall, as

far as may be, apply in relation to the levy and collection of theSwachh

Bharat Cess on taxable services, as they apply in relation to the

levy and collection of tax on such taxable services under Chapter

V of the Finance Act, 1994 or the rules made thereunder, as the
case may be."

Thus, it is amply clear that refund of Swachh Bharat Cess has to be
sanctioned in the light of the above provisions. In the light of the above, the

entire refund claim of Rs. 5,19,575/-, is admissible, subject to the
applicability of unjust enrichment, which is to be decided by the adjudicating
authority based on the documentary evidence produced before him by the
appellants.

8. 1, therefore, remand back the refund claim to the adjudicating
authority to decide the matter of unjust enrichment with regard to the entire

claim of Rs. 5,19,575/-, after seeking documentary evidence from the
appellants and also giving them a personal hearing.

9. 34laaarr at #t a± 3r4tr ar fGqzr 3qi#aat fan sar kt
9. The appeal filed by the appellant, stands disposed off in above terms.

sax
(3mr gia)

3ga (3rrcr)

ATTESTED

•SUPERINTENDENT,
CENTRAL TAX APPEALS, AHMEDABAD.
To,

M/s. Devjeet Construction,
'Sahdev', 18 , Yogi Krupa Society,
Barwala Highway Road,
Dhandhuka,
Ahmedabad-380015.
Copy to:

1) The Chief Commissioner, Central Tax, GST, Ahmedabad Zone.
2) The Commissioner, Central Tax, Ahmedabad-North.
3) The Dy./Asst. Commissioner, Division-V, Central Tax, GST, Ahmedabad (North),
Ahmedabad.
4) The Asst. Commissioner(System), Central Tax, Hqrs., Ahmedabad (North)./5) Guard File.
6) P.A. File.
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