O

O

ey

ekt

UoEe 3% U 81 .gdrkT

F TS WEAT (FileNo.): V2(ST)278/A-IL/ 2016-17 /10 o 10235
T AT HEAStay App. No.): ’
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Passed by Shri Uma Shanker , Commissioner (Appeals)
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Arising out of Order-In-Original No ._SD-04/REF-68/AK/2016-17__Dated: 05.01.2017
issued by: Assistant Commr STC(Div-IV), Ahmedabad.

T Ao ai/aTaETEr FT A UaH Uar (Name & Address of the Appellant/Respondent)

M/s Devjeet Construction Co..
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRE FIFR H TAQLIOT HTaGT :
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any‘ loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhu_tan, without paynjent'of
duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above applicatioh shall be' made in duplicate in Form No. EA-8 as specified under |

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ' :
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The revision applicatioﬁ shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ' :
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/.35E of CEA, 1944 an appeal lies to -
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the spécial’.ﬂehch of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Piram, New Delhi-1'in all matters relating to classification valuation and.
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To the west% regional bench. of Customs, Excise & Service Tax Appellate Tribunal .

(CESTAT) at 0-20, New-Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

WW‘W(W)W,ZOMH%WGH%WWEQ—sﬁﬁWmW

anfiels =R T ordier @ ey ardfier Ry Ty amdw W1 AR wi! wfew et e gen
) AT, =S @Y HIT SR T T, G WY 5 W T $AY A & I8 WY 1000,/ — WA

rfy | ot SeuTe o W A, IS B AN S ST T GHIAT GG 5 WG A 50 A T & al
T 5000 /- TN ordr B | oTET SeUrE Yob B AN, WA HI AT SR AN T FA FUY 50
A T S SATal %agfm_wooo/—qﬁwﬁm?ﬁzﬁmaﬁqﬁwwvm%wﬁ




~E

: Sty

e o g S e § e ) T | 98 S <o & R I e 4 S e @

ST o B W el S ARl B e Rerw g

The appeal to the Appellate Tribunal shall be filed inFquadruplicate in form EA-3 as’
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5.
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' ' :
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In case .of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the: aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. aé the case may be, and the order of the adjqufnmént ‘
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-T item’
of the court fee Act, 1975 as amended. '
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. '
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For an appeal to be filed _b,e'foré'th__e CESTAT, 10% of the Duty & Pehalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the: Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994) _

Under Centfal Excise andiService Tax, “Duty demanded” shall include:
' (i)  :amount determined under Section 11 D; .
(i)  amount of erroneous Cenvat Credit taken;

(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.” ' A ﬁ o
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F.No.V2(ST)278/A-11/16-17

ORDER IN APPEAL

M/s De\qeet Constructlon Co:. (hereinafter | referred tb as
appellant’), situated at “SAHDEV” 18, Yogikrupa Society, Barwala nghway
Road, Dhandhuka, Ahmedabad-382460, holding Service Tax Registration
No. AEGPS6761QSD001 for prowdlng’ Works Contract Serv1ce, Constructlon
of Residential Complex Service, Construction Services other than resndentlal
complex, lncludlng commercxal/mdustrlal building or civil structure and Legal

" Consultancy Service, have filed the present appeal on 07.03.2017, against
the Order-in-Original number SD-04/REF-68/AK/2016-17 dated 05.01.2017
(hereinafter ,referred to as ‘impugned order’) passed by the Assistant
Commissioner, Service Tax, vDivision-IV, Ahmedabad (hereinafter referred to

as ‘adjudicating authority’), rejetting the appellant’s refund claim of -

Rs.5,19,575/-, on the grounds of unjust enrichment.

2.  The facts of the case, in brlef are that the appellant’s tender for
construction of a Community Hall at Barwala was accepted by Barwala Nagar
Palika and for construction of Judicial Staff Quarters at Vijaynagar, (Dist.
'S.K.) was accepted by the Executive Engineer, R&B Division, Himmatnagar
(Dist. S.K.) . The -contracts awarded to the appellant were for a civil
structure or any other original works meant predominantly for use other

than for commerce, industry or any other business or profession, by the

government. Vide Notification No. 06/2015-ST dtd.01.03.2015, the service
provided to the Government was made taxable w.e.f. 01.04.2015, and

therefore the appellant started paying Service Tax. However, vide entry No.
1(iv) of the Notification No. 09/2016-ST dated 01.03.2016, the Notification
No. 25/2012-ST was amended, as indicated below':

“after entry 12, with effect from the I March 2016, the following
entry shall be inserted, namely -

“124. Services provided to the Government, a local authority or a
governmental authority by  way  of . construction, erection,

commissioning,  installation, completion,  fliting  out, repair,

maintenance, renovation, or alteration of - :

(b) a structure meant predominantly for wuse as (i) an
educational, (i) a clinical, or(iii) an art or cultural esz‘ablzshment ,
under a contract which had been entered into prior to the I March,

2015 and on which appropriate stamp duty, where applicable, had
been paid prior to such date.”

Accordingly, in view of this amendment, the appellant had sought the refund

of Rs.5,19,575/-, paid by them. The Adjudicating authority vide impugned

order sanctioned the Refund claim amount of Rs. 5,09,897/-, but ordered to

credit the said amount to the Consumer Welfare Fund and rejected the:.

refund claim of a total amount of Rs. 9,678/-, which included Rs.950/-,
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‘Swachh Bharat Cess. &
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Yeing interest on delayed payment Qfﬁztég;%ice tax.-and Rs.8,728/-, being
3. The appellant bemg aggrleved by the |mpugned order filed this appeal
on the grounds that (i) the adjudicating authority rejected the refund
application without following the principles of natural justice; (ii) the doctrine -
of unjust enrichmerit is not applicable in this case; (iii) the refund of interest
paid on delayed payment of service tax is eligible to them; (iv) the refund of
Swachh Bharat Cess is eligible to them; and (v) interest is payable to them '

for the delay beyond the prescribed time limit for sanctioning refund.

4, During the personal hearing, the appellant’s authorized Chartered

.Accountarit appeared before me. They reiterated the grounds of appeal and
submitted a certificate from the Barwala Nagarpalika regarding non-payment

of Service tax to the appellant with regard to the construction work of

Community Hall.
5. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by the -

appellants at the time of personal hearing.

6. TheAquestibn to be decided is as to whether (i) unjust enrichment is
applicable in thist“claim; (i) the refund of interest on delayed payment of
service tax and Swachh Bharat Cess, has be rightly rejected; (iii) the

‘principles of natural justice have been flouted by the adjudicating authority;

and (iv) interest is payable to the appellant for the delay in sanctioining

refund.

7. I find that the issue of admissibility of refund has already been agreed

.'by the adjudicating authority. As regards the applicability of unjust

enrichment in this refund claim, the appellant has to provide all the
documentary evidence in this regard before the adjudicating authority to’
arrive at a conclusion in this matter, to the satisfaction of the adjudicating
authority. The appellant’s contention that a hearing had not been given to

‘them before rejecting the refund claim by the adjudicating authorlty is an

absolute denial of natural justice to the appellant. As regards the rejection of
refund in the impugned order of Rs. 950/-, being interest paid for delayed
payment of service tax is clearly and comprehensively covered in Section

11B of the Central Excise Act, 1944, and hence is set aside to that extent. As _
‘regards the rejection of refund in the impugned order of Rs. 8,728/-, bejng

Swachh Bharat Cess, the sub-section (5) of Section 119 of Chapter VI of t..h,e »' '

Finance Act, 2015, states that - ' e




F.No.V2(ST)278/A-11/16-17

"(5) The provisions of Chapter V of the Finance Act, 1994 and
the rules made thereunder,including those relating to refunds and
exemptions from tax, interest and imposition of penalty shall, as
far as may be, apply in relation to the levy and collection of the Swachh
Bharat Cess on taxable services, as they apply in relation to the
levy and collection of tax on such taxable services under Chapter
V' of the Finance Act, 1994 or the rules made thereunder, as the
case may be.” , |
Thus, it is amply clear that refund of Swachh Bharat Cess has to be
sarictioned in the light of the above provisions. In the light of the above, the

entire refund claim of Rs. 5,19,575/-, is admissible, subject to the

applicability of unjust enrichment, which is to be decided by the adjudicating

authority based on the documentary evidence produced before him by the

appellants.

8. I, therefore, remand back the refund claim to the adjudicating
authority to decide the matter of unjust enrichment with regard to the entire
claim of Rs. 5,'19,5.75/-, after seeking documentary evidence from the

appellants and also giving them a personal hearing.
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S. The appeal filed by the appellant, stands disposed off in above terms.
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ATTESTED

(R.RCNATHAN)
SUPERINTENDENT,
CENTRAL TAX APPEALS, AHMEDABAD.

To,

‘M/s. Devjeet Construction,
‘Sahdev’, 18, Yogi Krupa Society,
Barwala Highway Road,
Dhandhuka, '
Ahmedabad-380015.

Copy to: ‘

1) The Chief Commissioner, Central Tax, GST, Ahmedabad Zone.
'2) The Commissioner, Central Tax, Ahmedabad-North.
3) The Dy./Asst. Commissioner, Division-V, Central Tax, GST, Ahmedabad (North),
Ahmedabad. ,
4) The Asst. Commissioner(System), Central Tax, Hqrs., Ahmedabad (North).
} Guard File. '
6) P.A. File.




